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INTRODUCTION  AND PROCEDURAL HISTORY  
 
 Petitioner SD (ÒMr. DÓ) contends that appellate counsel rendered ineffective 

assistance by failing to argue that the State presented insufficient evidence to show 

that he was guilty of methamphetamine.  Specifically, counsel rendered deficient 

performance by failing to argue that substances that formed the basis of his 

conviction, which were an unfinished form of methamphetamine that was not 

usable in its current form, was not a Òmixture containing methamphetamineÓ for 

the purposes of FloridaÕs trafficking statute, Section 893.135(1)(f)(1)(c), Florida 

Statutes, or in the alternative that the statute was unconstitutional as applied to him. 

 On January 21, 2014, the Circuit Court sentenced Mr. D to a mandatory 

minimum 15-year sentence for trafficking in methamphetamine (between 200 and 

400 grams).  He was also convicted of manufacturing methamphetamine, 

possession of cannabis, and possession of paraphernalia. 

 Mr. D filed a notice of appeal.  The brief, filed by trial counsel, raised a 

single claim of error: that the trial court erred by denying a motion to suppress.   

On February 22, 2015, the Fifth District Court of Appeal affirmed Mr. DÕs 

conviction in a per curiam decision without an opinion.  The mandate issued on 

April 15, 2015.  D v. State, 5D14-X (Fla. 5th DCA). 

 Mr. D seeks relief in the form of vacating his conviction for trafficking and 

resentencing for his other offenses, without any mandatory minimum. 
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STATEMENT OF THE CASE AND FACTS  
 

Mr. D was charged with actually or constructively possessing Òa controlled 

substance, to-wit:  Methamphetamine, or a mixture containing Methamphetamine, 

in an amount of two hundred (200) grams or more, but less than 400 grams, in 

violation of Florida Statutes 893.135(1)(f) and 893.03(2)(c).Ó  (Appx. A). 

 At trial, the only testimony tending to prove the weight of any mixture 

containing methamphetamine was from KL, who testified that that three bottles of 

liquid recovered from a freezer contained some quantity of methamphetamine, and 

weighed 30.1, 138.2, and 103.4 grams.  She did not, however, determine the 

weight or proportion of methamphetamine within the mixture.  (Appx. B, Tr. 438; 

Appx. C (excerpt from closing argument); Appx D, at 9-10 (deposition transcript)).   

 The testimony of  Detective JC describing the “one-pot shake and bake 

method” (Appx. E, T. 209) established that the mixture was not in a usable form.  

This method used Sudafed, often ground; added to drain cleaner that contains lye; 

a “cold pack” containing ammonium nitrate; Coleman fuel; and lithium batteries.  

(T. 211-14).  The addition of lithium begins the “cooking” process, after which the 

bottle must be vented periodically to release ammonia gas.  (T.  214, 217).  The 

ephedrine becomes an oil, which is extracted and filtered through a coffee filter 

into a jar.  (T. 214-15).  Hydrochloric gas is then created with table or kosher salt 

mixed with drain cleaner.  (T. 215).  The oil and gas interact to become a solid.  (T. 
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216).  The result can be smoked in a “meth boat” using a straw, pen, or other tube.  

(T. 216-18). 
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ARGUMENT  
 
 I. Ineffective assistance of appellate counsel. 
 
  “The criteria for proving ineffective assistance of appellate counsel parallel 

the Strickland standard for ineffective trial counsel.”  Wilson v. Wainwright, 474 

So. 2d 1162, 1163 (Fla. 1985).  A petitioner must show “first, that appellate 

counsel’s performance was deficient because Òthe alleged omissions are of such 

magnitude as to constitute a serious error or substantial deficiency falling 

measurably outside the range of professionally acceptable performance” and 

second, that the petitioner was prejudiced because appellate counsel's deficiency 

“compromised the appellate process to such a degree as to undermine confidence 

in the correctness of the result.Ó  Rutherford v. Moore, 774 So. 2d 637, 643 (Fla. 

2000) (emphasis in original).  Appellate counsel can be ineffective for failing to 

raise an unpreserved issue where, as here, the error could have been raised because 

it was “[f]undamental error . . . so prejudicial as to vitiate the entire trial.”  Gorby 

v. State, 819 So. 2d 682 (Fla. 2002). 
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II.  Interpretation of FloridaÕs trafficking statute. 
 
  Florida law directs courts to sentence defendants convicted of trafficking 

according to the weight of drugs manufactured, sold, or (as here) merely 

possessed.  When the drug is not pure, but mixed with one or more other 

substances, the sentence is based on the weight of the “mixture.”  Section 

893.135(6), Florida Statutes, provides that a mixture “includes but is not limited to, 

a solution or dosage unit, including but not limited to a pill or tablet, containing a 

controlled substance.”   

  In response to a case by the Florida Supreme Court, the legislature has 

explicitly directed courts to follow two lower court cases regarding the term 

Òmixture,” declaring that “ the opinion in Hayes v. State, 750 So. 2d 1 (Fla. 1999) 

(“Hayes II”) does not correctly construe legislative intent.  The Legislature finds 

that the opinions in State v. Hayes, 720 So. 2d 1095 (Fla. 4th DCA 1998) and State 

v. Baxley, 684 So. 2d 831 (Fla. 5th DCA 1996) correctly construe legislative 

intent.Ó  Fla. Stat. ¤ 893.135(7). 

 The clarification of legislative intent overturned cases holding that only the 

weight of the controlled substance was relevant at sentencing.  In Hayes II, the 

Supreme Court held that the weight of the pills or the aggregate weight of the drug 

could not be considered in determining whether the amount of hydrocodone 

possessed was a schedule II (triggering the trafficking statute) or schedule III 
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violation (not susceptible to a charge of trafficking).  The Supreme Court criticized 

an approach that would lead to trafficking penalties “even though the total amount 

of hydrocodone was as little as .3 grams.Ó  750 So. 2d at 3 (citing State v. Dial, 730 

So. 3d 813, 813 (Fla. 4th DCA 1999) (Klein, J., concurring)). 

The legislature rejected this position based on the reasoning of the lower 

Hayes decision that the Supreme Court reversed.1  The lower Hayes court, faced 

with Lorcet tablets (750 mg acetaminophen and 7.5 mg hydrocodone) analyzed 

analogized federal cases holding that the sentencing weight of LSD included 

delivery packages such as blotter paper or sugar cubes.  720 So. 2d at 1097 

(accepting reasoning of federal courts that Ò[a]lthough the two could be separated, 

they could also be ingested together like cocaine or heroin mixed with cutting 

agents; therefore, it was logical to include the weight of the paper in calculating the 

total weight of the controlled substance.Ó).  After Òthe hydrocodone has been 

mixed, or commingled, with the acetaminophenÉ [t]he acetaminophen facilitates 

the use, marketing, and access of the hydrocodone.Ó  Id..   

In the Senate Staff Analysis for the Committee Substitute for Senate Bill 232 

(March 7, 2001), which addresses the amendments, Hayes II is criticized for 

Òeffectively prohibit[ing] determining hydrocodone trafficking weight based upon 

the aggregate weight of the tablets possessed.Ó  (Appx. F, at 5).  The report quotes 

                                         
1 The Baxley decision rested simply on statutory interpretation and no other 
reasoning, and is not instructive on this issue. 
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the portion of Hayes that Òrelied on the LegislatureÕs intent to punish hydrocodone 

trafficking and on Chapman v. United States, 500 U.S. 453 (1991): 

In Chapman, the defendant was convicted of selling 10 
sheets of blotter paper containing 1,000 doses of LSD in 
violation of 21 USC ¤ 841(a).  500 U.S. at 455. The law 
called for Òa mandatory minimum sentence of five years 
for the offense of distributing more than one gram of a 
Ômixture or substance containing a detectable amount of 
lysergic acid diethylamide (LSD).ÕÓ  Id.  The Supreme 
Court held that the weight of the blotter paper, and not 
just the weight of the pure LSD which the paper 
contained was to be used in determining the 
sentence. Id. The Court concluded that this interpretation 
was compatible with CongressÕ ÒÔmarket-orientedÕ 
approach to punishing drug trafficking, under which the 
total quantity of what is distributed, rather than the 
amount of pure drug involved, is used to determine the 
length of the sentence.Ó  Chapman, 500 U.S. at 
461 (citing H .R. Rep. No. 99-845, pt. 1, pp. 11-12, 17 
(1986)). 
 

(Appx. F, at 5-6 (quoting Hayes, 720 So. 2d at 1096-97). 

A Òmarket-orientedÓ approach must focus on marketability.  United States v. 

Acosta, 963 F.2d 551, 554 (2d Cir. 1992) (ÒViewed through a market-oriented 

prism, there is no difference in culpability between individuals bringing the 

identical amount and purity of drugs to market but concealing the drugs in different 

amounts of unusable mixtures.Ó)  Accordingly, the Hayes court also discussed the 

limits on aggregate weight at sentencing, incorporating ChapmanÕs reasoning that 

Òthe weights of containers or packaging materials, which clearly do not mix with 

the drug and are not consumable along with the drug, could not logically be 
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included for sentencing purposes.Ó  720 So. 2d at 1097 (quoting Chapman, 500 

U.S. 453, 455, 461(1991) (holding that Òmixture or substance containing a 

detectable amountÓ included weight of blotter paper on which LSD was 

distributed).   

The Fourth DCA in Hayes also remarked on a federal case which Òheld that 

where cocaine was mixed with liquid waste, the gross weight of the unconsumable 

or unusable mixtures should not be equated with the weight of a controlled 

substance for sentencing purposes.Ó  Id. (citing United States v. Rolande-Gabriel, 

938 F.2d 1231 (11th Cir. 1991)).  

In amending Section 893.135, the legislature agreed that the Fourth DCA 

correctly expressed its intent in Hayes, and explicitly directed courts to interpret 

the statute with reference to that decision.  Sentencing defendants according to the 

weight of a usable mixture is statutorily mandated and consistent with the 

consensus that trafficking is best defined with reference to the weight of the units 

in which a controlled substance is delivered, not the weight of the drug itself.   E.g. 

E.g. State v. Slovik, 71 P.3d 159, 162-63 (Ore. 2003) (noting presumption that 

ChapmanÕs reasoning applied to statute based on federal law to prohibit counting 

weight of precursor and waste substances containing methamphetamine); 

Commonwealth v. Crowley, 605 A.2d 1256, 1260 (Pa. Super. 1992) (Òan individual 

in possession of a large quantity of a drug (be it with or without a diluent) exposes 
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himself or herself to more punishment than one in possession of a small quantity, 

given that in the former instance the actor is more likely to be a dealer and in the 

latter case a userÓ).   

That approach is also constitutional; it is rationally related to a legitimate 

government goal, and it does not make unfair distinctions between individuals.  

Van Ens v. State, 48 So. 3d 997, 999 (Fla. 5th DCA 2010) (finding rational 

relationship between sentence based on weight of pills rather than weight of 

hydrocodone therein and evils targeted by trafficking statute; observing that 

punishment Òbased on his personal choice of trafficking in a particular drug 

delivery systemÓ did not Òrise to constitutional proportion”); see also Chapman, 

500 U.S. at 465-66 (rejecting constitutional challenge to including weight of blotter 

paper at sentencing because Òthat medium is used to facilitate the distribution of 

the drug.  Blotter paper makes LSD easier to transport, store, conceal, and sell.Ó). 

The ÒmixtureÓ here was an intermediate state of methamphetamine 

production.  It was not yet in a usable form.  It contained chemicals that could not 

be consumed along with the methamphetamine.  Applying the mandatory 

minimum trafficking scheme to Mr. D based on the weight of the mixture violated 

the legislatureÕs intent, as expressed in Hayes and explicitly adopted in the statute 

itself.  While it is not necessary to reach the constitutional question, Mr. D 

maintains that his constitutional rights (Florida and United States) rights to due 
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process and equal protection under the law were violated as well, and that this 

issue should have been raised on direct appeal.   

III.  Lack of merit in single claim raised on direct appeal. 
 

To the extent that the suppression issue raised in the initial brief on appeal is 

relevant to this cause, Mr. D submits that it was clearly without merit.  Ò[A] 

defendant challenging a  search will lose if either: (1) the warrant issued was 

supported by probable cause; or (2) it was not, but the officers executing it 

reasonably believed that it was.Ó  Pearson v. Callahan, 555 U.S. 223, 241-42, 

(2009) (citing United States v. Leon, 468 U.S. 897 (1984).  Even if an officer 

intentionally lies on a search warrant affidavit, suppression is not appropriate 

unless the affidavit in support of a search warrant cannot support a finding of 

probable cause without the allegedly false information.  Franks v. Delaware, 438 

U.S. 154, 170, (1978)).   

As outlined in the initial brief on appeal (Appx. G), the search of Mr. DÕs 

house was undertaken pursuant to a search warrant after a thorough investigation 

that placed a known methamphetamine distributor living with Mr. D, showed 

repeated purchases of precursors by Mr. D and others linked to him, receipt of 

several anonymous tips, and the detection of a strong smell of ammonia on a 

neighborÕs residence.  Probable cause clearly existed to obtain a search warrant 

under any view of the evidence despite minor inconsistencies between the search 
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warrant affidavit (App. H, at PDF pagination 114) and the written witness 

statement incorrectly described therein.  (App. I).  
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CONCLUSION 
 

This is not a case where appellate counsel is charged with failing to conceive 

of a novel argument of dubious merit, visible only in the rearview mirror after the 

conviction is affirmed.  Reviewing the statute under which Mr. D was charged 

should lead reasonably competent counsel to actually review the case that the 

legislature explicitly adopted as its intent.  That case, in turn, indicates that 

unusable precursors are not within the definition of a ÒmixtureÓ under FloridaÕs 

trafficking statute.  The statute itself demonstrates a legislative intent that the 

aggregate weight of the mixture recovered from Mr. DÕs residence not be used to 

satisfy the weight element of the trafficking offense.   

Thus, the State failed to present any evidence of an element of the offense.  

Although counsel failed to raise the issue at trial, he could have raised it on appeal 

because the error was fundamental; it Òreach[ed] down into the validity of the trial 

itselfÓ because Òa verdict of guilty could not have been obtained without the 

assistance of the alleged error.Ó  McDonald v. State, 743 So. 2d 501, 505 (Fla. 

1999).  Mr. DÕs conviction for trafficking in methamphetamine should be reversed, 

and he should be resentenced for his other offenses without the 15-year mandatory 

minimum. 

       Respectfully Submitted, 
 

/s/ Gray Proctor     
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